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Schools and Libraries Universal Service 
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Support Mechanism .l CC DnCkCt NO. 02-6 

Pueblo School nisf-rict hil) (PSD -50) resp~ctTulI1; submits This request Tor review d t w o  related 

decixims by ahe Schools and Libmries Di7;ision ofthe Universal Service Administratk Company. In 

rhwe decisions, the SLD denied funding to PSD 60 FQT a n t t n w k  designed to cnnnect all of the school5 

in the djstrict to high speed Internct conncctians, based on m allsgcd violation of the competitive 

biddin2 requiremtnts of The Universal Service Progmn for S c h d s  and Libraries. We ask that the 

Cnmmissinn overturn the June 7.2OOS denial DfFRN 1146348 from Form 471 aumber416616, and 

(he 3unc 27.2005 denial of FRV 122535.5 from Fom 471 number 444083. 

In the alkmative. we request. Tliat. should the Commission determine that there w s  a violation 

of the competitive bidding requirements Tor the Schaols md Lihmies P r f i p ' n .  the ComrniSsinn w a k e  

i t s  rules in this matter smce any viaiation that  may haw occurrcd was not significant in name and did 

nnt suhstaritively affcct the- outcome- ofthe competitive hiddins pmcess undmtakten by PSD AD. 

I.-Backjyau-~~ 

Pueblo School District 60 xmes 36 schools locaied in Pueblo, Colorado, a t om of II10,OOO 

!mated in the smttheasrcm part ofthe state. PSD 60 had hem examining jts options for W X F ~  years TO 

build a new wide area nciwmk that would bring brodband servi.ice8 to all the Tchmls in PSD 60, and 

had sccurcd bond funding to help make this a reality. rifler considerin! and rejectins the possibility of 



. . .  , , . . , , . . . . .  I ,  

building its o w  network, PSD 60 decided tci requesl hlds on leasing a WAN for the next 15 years that 

would pmm. with the needs of the studmts PSD 60 serves. 

On Deccmbcr 5. 2003, PSD 60 r c k a s d  an RFP qucsting bids from wndors inktested irt 

building a wide m a  network; sewing the schools in PSD 60. Thc RIT was posted on t h e  Internct and 

in the Focal newspprr.  The Pueblo Chieftain. The RFP w a s  expliciL in she S ~ I C P S  soqht, how 

vendors should respond lo thc REP, and thc factors that wu1d be nscd to cvaluate thc: RFPs. An 

accompanying Form 470 for Fund Year 2004 (number P 873 80000475497). WEIS filed on Deccmber 14, 

2003, which incIuded EL hjpertext link ta the RFP. 

PSD fi0 receivcd four bids in rcsponsc to the REP. A h  wafting ehe necessary 28 days, and 

undertaking a cardid m k v  and ewlvation ofthe four bids. PFD 60 selected the: losvcst SOSI b!& h 

15-yex contract with lhat bidder, ExOp of Missouri, Inc, {dbh Unite), was signed nn Jmua-ry 27, 

2004. Form 471 number 416616 wa5 filed in  accordance wiFh program rules on Fcbniary 2. 2094. 

PSD 60 was selected fm an extewive PIA senmice m-iew prior 40 the SLD making the fiJndiaig 

commitment Tn the C R U ~ S ~  nf  thrrt review - in which literally hundreds of pages ofdocumentation 

werc: supplicd demonstrnting fin$ the bid process had been legally undertaken. that the school district 

had secured approfiatem funding fo pay the mm-d+xomted portion 0 6 t h ~  cost of ?he Tervice, and that  

a11 the uther reSoL1WeS ncccssary to make usc ofthc nctuwrk had bccn sccurcd - the SLD q u e s t e d  and 

received a copy ofthe bid evaluation criteria that had been used to evaluate responses to the KFP. This 

review process took an entire >ear. dunfig which PSD 60 nod EX@ 'b~g~lrl buildi0.g lhe netwwk. and 

during which PSD 69 filcrd their Form 471 far FmdinE Year 21005. In the Funding Year 2005 Form 

477, FSD 60 citcd the original Fundins Year 2004 Form 4711 as the estaMishinpFom 470. 

91ome than sixteen months after the Funding Year 2004 Fam 471 had bcm filcd, and 4 months 

after the Funding Y C R ~  20105 Form 471 had been filed, the SlJJ issued 3 T~indi~~g corr'tmiiment decision 

letter on June 7, 2005, for the Funding Ycar 7004 applicatian in which they rcjected the funding 

request, declaring that a bidding violatifin had occarred because the L'[dlacnmentation provided 
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demonstrates t h a  price was not the p r i m a ~  factor in selecting this sewice prwidcr's proposal." On 

June 27.2005, the SLD isswd the fmding cornmiment dccisim letter for the Funding Ycwr 20105 

demonsrmtts that price was lint the primary factor in .selecting this semice provider's proposal - bascd 

The basis for the SLD's decision in this m~t tc r  wm the methodology usedl to evaluate the 

wriows bids. In the cnurqe ofthe bid emlluatim- PSD 60 set nut a number of different criteria that 

several other categories are also givcn the same w i g h t .  



Tl. Reqlrest for Reversal oCSL13 Decision Decanse PSD 60 Camptied with Compttitiw Ridding 

Rules in Place at the Timc nf  its RFP 

PSTS 80 holds that the SLI3’s decision to deny i t  fimding for Funding Years 2.0154 and 2005 w a y  

in e m c  because PSI3 643 complied h l l y  with the competitive bidding rules in place at the time that it 

initiated its RFP fm eligihle servkes. Therehe ,  we request that the Comrniaion reverse the SLDms 

denial of firding for USD 60 for Funding Years 2004 and 2005. 

From thc inception of the E-Rate program until December 8? 20K, the date of the Ysl- order. 

the p m g m ’  s competitk1.e hidding rules sbted that ”c~St-ef ieCti~Pn~sS1l  was drnaji ir  impfiance in 

npplisanlts selecting a scwicc provider.’ However, grcat conhion  rcigncd among applicmtlts about 

whether price of services: was “the primary factdr” or ‘21 primary factnr” amnngst other primmy factors. 

1 d e e d . s ~ ~ e ~ ~ i ~ r r o f t h ; s  cmifi~InrlcrtnIre ahbutedro ~ ~ e C o m m ; s s I ~ ~ ’ s T 9 t l r l ~ s s e ~ O r ~ g r . i n  

which i t  smed 3t various points that “ p r k  was thc primary factor” and "'price W M  a primary ~ w ~ Q T . * ’ ’  

Tn the Ysleta order. thc Commission i k I f  acknowledged thai its ‘‘use of mryin! phraseolqy in thc 

smc. dccision created some ambiguity  or^ this iswe.’- 

Recause of canfusion in the applicant cnmmunity owr whether prise was “a primary factor” w 

‘The primary fnctor” before the YsleQ order, applicantq were left uncertain how to eqtablish fair 

competitive bidding processes thaE acccurately w i g h e d  price and ofher bid components. Lacking clear 

puidmnce during rhe first sewral  years of the program. applicants adopted a number of different 

approaches to mmet this requimment- 
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In ffict, it s m s  not until the Commission's Y s h  Order that thc Commission clarified that- in 

any kid evduattinn. p i c e  must be weighed mare hewily nhan any other 

Cornmissinn uraambiguausly stated for the first time that applicants could comider a multiplicity of 

fxtars and cri~cria in walwting bid responses, but of those factors. price musr weigh  ME heavilv 

than m y  other Tingle factor. 

In the Ydem Onfer, the 

I Jnfnrtunakl!, this clarification came too late for PSD 60. Wmks b c h e  thc CommEssion 

pmmulptcd the Y s / m  Order. PSD GO staff designed a comppditiw bidding appIicatim pmctss that 

included a 200-point s w i n g  s$ rm.  Under that svsfem a d  not in cnntnvention of current program 

guidelines, PSD 60 deemed price '9  map factor." ratd at 30 points ofthc total. and scored three 

0 t h  catcgclries at the same IeveI. On December 5 -  three day3 befare the rdease of the Y skta order and 

stil I operating under the admiltedly L ~ C ~ P ~ T .  p-Ysle tn  topilpelitivc bjddimg guidelim-s. PSD 60 

released i t s  RFP for services. Barely one month sflm the release of the Ysleta order, PSD MI completed 

its campetithe bidding proccss. aimding a contract to the lowrgst pdced biddcr. 

Given the close timing of fhe  Ypsletq order's release v i s  a ~ i ' a s  the timing of critical ckments of 

PSI3 60's bid errahation process, we asser! that PSD 60's Funding Year 2004 applicaeisn was gm7erned 

and should be considered TO be gowmd by gre-Ysleta guidelines, Additionally, iw assert that sincc 

BSD 60'3 Funding Year 2005 applicalktn is inextricably linkcd to fhc Funding Tear 213014 request, we 

assert thaL it, ton. shodd hc governed md considlcd to be governed by pre-Ysleta guideIines. 

Morcovcr. as PSI3 60's competitive bidding xcnring system and its choice oftlie lowest price hidder 

plainly show that it considered price ro be a primary factor, lve assert that Ysleta complied fdly urEth 

the compctitivc bidding mles in force before the relca,t of the Ysleta order, On thcse grounds, wc 

request that the Commission revetse the SLD's dccision to deny &Rate svppr! to PSD 60 foor Fmding 

Year? 2004 and 2005. 



TTT. Request fnor Reversal of SLD Decision Eecanse PSI) 60 Chose the Lnwe~lt Priced Vendnr 

Regardless O F  whether PSD GO'S compfltitive bidding compIjmce is measured according to prc- 

Ysleia mles c1r according to the current cvmpetitiw bidding rules. we submit that PSI3 60 subshntially 

complied with both sets of mules hq' choilsins the 1nmee~f priced provider for the services requested. 

ThereTore, we request thxt the V'ommission revcrscthc SLD's denial of fiinding for WSI3 160 for 

Funding Years 2004 and 2005. 

Since the program's bcginrring, thc Commission and SLD have focused extensively an the issue 

sf price in t k  competitive hidding process. The Federal State Joint Board on Universal Scrvise's 

original Recarntmemdations on the establishment ohthe pragmn, ~ h c  Commissim"s first universal 

selvicc odcr ,  wnd thc 'Tennessee and Ylsleta orders all addressed whdher and to whet extent applicants 

m u 9  take cost effectiveness into canskieration when reviesvlng and awarding competitive bids. The 

reason for the focus on pice i s  simple - E - h k  and universal fund suppo,rt i s  nnt limitltsq and the 

lower the pice that applicants pay for cli~iblc services, the more universal scwice support will he 

awilable for 0 t h  dcsesving applicants. In h t .  a number of program critics haw complained about 

applicants "gold-plating'' their applitatirrnn by seeking Sthoc71 and T-ihrary Program support fer 

unnectssarJI1: cxpms;ve semices. Thus. it is wd.h good justification that the Commission and rhe SLD 

takc stcps to ensure ?hat appl2cants keep cost-effcctiveness uppemmt in their minds when awarding 

cornpeti t ive hi ds. 

Based on the  factual recfird there is ild question that PSD 6Q was concerned about price in ils 

comptitive biddimp JrrfiCeSr; - asslying it thc highcst pint wdue in its competitive bidding scarin? - 

and, most importantly, awarding its contract. t~ the V ~ O T  that submilled the Iowest price bid Tn 

response to its RFP, PSD 60 received four bids. According re the sirmay analysis af the bids {which 

appems below and was included in the original a p p d  to h e  SLD), the winning bidder, Eli- of 

MissqdTJn!te, hid nearly $120,OOQ less than if5 nearest r h r a T  (Sec;arn) and wa5 less than Iiaifthe cos% 



of thc two, remaining bidders (@est and Cnmcast). Under any analysis of USD 60's cornfitjve 

and was in keeping with ths spirit d t h c  current competitive bidding rules. 

Beyond the mere f x t  that PSD 60 awarded the cmtract tn the 3mwt hidder, an anal+ ofltlae 

En the "financial" cattcgory. which is thc grim factor, ExOp's score (1 3R pin'ts) was more than dnuhlc 

Secom's (65 points). B a d  on this, it is clar that if USD 6U had used price as the only- determinant for 

awarding the bid. E r 0 p  w u l d  have easily outpaced Secnrn i n  scoring as well as actual price. 

Even more intcrestinp is the fact that had USD 60 accorded price a higher s h e  of the toad 

scoring- ExOp would still haw receiwd the a w a d  En Fact. undervirhally any competitive bidding 

autcorne of the vendor selection process would h a w  been the Same. T h e  reason h r  this i s  that ExQp 
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scored the same or higher than the orher bidders in! every simgle category of bid evaluation cxcegd for 

the “Staff - Technical and Adrnin’3 category. 

In scim, while PSD 60 may not have designed its cnrnpetitive hiddins process precisely as the 

Cornmissinn outlined in the Ysleta ordcr (s17hIch wa5 released affer PSI3 60 had initiated tho bjddinE 

prmess), PSD 60 still achieved ihc cowcct rcsult from its and the Commission’s perspective: it received 

f w r  seltssaailtive bids to providc scwiccs and selectcd the most cost-effective (and lowest priced) 

a’ltsrnative. We urge the Cwmmission to take into account PSI3 60’s emphasis an price in its scoring 

TV. Petitinn f ir  Waiver 

In the alternative to gmrrtinp a reversal of  SLD’s denial of funding to PSD 6.0 on the merits. wc 

helieve that zmple “pod  muser’ exists for the Commission to vollank~dy waive its competitive bidding 

rules in this instance. As outIind in Title 4?, Chaptcr 1. Part E Section I .3 of Commission rules, ihe 

Commission may w i v e  its d e s  on i ts  o v  motim 01 on petition. Section 1.3 of the Commission’s 

rules provide5 that tlw Cornmiision. may waive its tules fm“cpd C~IISP~’ ~ h o w n ?  Generally. a waiver 

3s apptopriatc if “spccial circufnstanccs w m a n t  dcviattjm from the gcncral nik and such deviation will 

scrvc lhc public interest.’.’ particularl? where, as here- the relief requested svould not undermine the 

poIicy objective of the rule in question.’Recall;se of the impnitant “safety valve7’ function that waivers 

p r f o m ,  it 1% 4 1  establishrd that the Commission must give requests fwr waivers a “hard look.’” 

FSD 60 asserts awaiver oftheprwpm‘s current tnrrcpetiltive bidding rules i s  warranted in this 

case hecause special and largcly unique circurnstmce-s exist. The release oft.he Ysleta d e r  an 
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December X. 2003 unfortunately lcff PSI3 60’s competitive bidding process straddling TWQ diffmnt 

competitive bidding eras: pre-Y,’skta. d m e  cost could k comidered a “a primary fwtor.” and post- 

Ysleta, ~11m i~ must he “the primary factor.” When PSD 60 designed: i t s  competitive bidding process 

and disseminated i t s  RFP far Fmding Year 2OM prior to Decemks 8- 2003. ifls process was ir full 

mmpliance with the program’s pre-Ysleta rules. &‘hen it reviewed the competitive bids received and 

settled on a vendor. i t  did SO ICSS than OTIC month after the Ysleta order’s release. making i t  impnssihle 

for PSD 6Q review and interpret the d e r ’ s  conclusions and adjust PSD 60’s campetitivs bidding 

process scoring accordingly. Fw PSD 60, the timing oftl7e release of the Ysleta order wns disastrous. 

Despite hcjrsg caught in a timing pablem 2 h r m ~ h  no Tadt nf  its firm, PSI3 60 still awarded a 

contract to the Icmes;I priced vendor, BS is dcscribc-d mom filly in thc Petition for Review p i t i a n  fir 

this filing, Thus. it managcd to zatkfy the policy objectiws of both comnpetltive bidding cras: cnsurhg 

that applicants gave prirjiary impnrtailtc 10 p t i ~  in The mmpeT!We bidding p r ~ ~ e ~ q ;  

PSD 68 also asst‘m that a waivcr .in his instance would bc manifestiy in K ~ C  pubiit inreresr 

because it would ensure that the students served by PSD 60 can continue to be connected to the 

multiplicirr of learning rcsourccs avdablcr on the Inttmct. If the Commission does not waive the rules 

in this case and ~ ~ Q W S  the denial to stand, theye will be a significant limn to the public inkrest - md 

specificall>f to the smdonts of PSD 60. By dcnying €-Rate funding fir Funding Years 2004 and 2005. 

the Commission uwuTd effectively be denying E-Rate funding for lhe durat im af tbe contract b m w n  

PSF 60 and ExOp. In order to ensure that a lorn- cost was achieved, PSD 60 signed a 15-1;ear contract 

with Exup. meaninX that B denial af Funding Year 2004 and Funding Year 2005 funding would 

effcctiarcly deny PSD 60 binding on f’neir wide area network through Funding Year 2019. The 

tremcr&Lhs fimncha! costs that ~ 4 1 1  thewby be shifted onto the distnct will cause significant hardship 

to the district, cawling them to cnt back on ather cdlucational scn+xs, WE therefore bclicve that 

pnvidhg a waiver h m  the mks in this instance js meeded to ensure that PSD 60’s students are not 

denied I n t m r t  or other educational seniccs, 



Finally, PSI3 6.0 asserts that n-aiving thc mles in this case would not set B precedent that would 

detract from the Commission's cffmts to rcduce waste, fraud, and abuse. Indeed, the record clcarly 

shews that. PSD 60 was not attempting to dehud the Commission or otherwise take advantage o f  thc 

system. llnlike the facts that were presented in .the Ysleta case. w h m  a f m l l  and open bid process w a s  

not cmductcd. PSI3 60's bid prmcss vas  full, open, and puhlic, with all the sewices sought clcady 

identidicd in their RFP. PSD 60's bid process was not Tainted by inappropriate involvement with 

smice prmidem. PSD 60 camplied mt only wirh a11 applicable stat:e and locnl pmcurcment practices. 

but dso complicd with thc applisablc mquitcmcnts for the School$ and Libmrfes Progmm fn force at 

the timc of the bid's release. 

In this instance-. we h e k u e  that it is clear PSI3 60 reachcd the right result, although the procts+ 

may havz hem slighalip flawed fmm an € - M e  compliance perspective- PSI3 60 went through an 

extensive competitive bidding process- which included a published W P ,  exlensivc specifications fnr 

the network. and rnd~iple bids. 3rd an evalwtinn process that was undedaken in good faith and in a 

fnshion hiq but for rhc weighting, w d d  haw heen compliant m4ih all program rules. Indeed. had the 

wriphting been done in a rnamer that was fully compliant with the Yslsta order, the outcome wnuld 

have k e n  the s m c .  Tlaerefme, shmld the Commission determime that the PSD 60 urns not in 

compliance wi th  the requirement? wf the E - k t e  program and deny thc request f i r  review, abue,  =,%=e 

ask that the cornpetitivc hidding requirement that price be weighted more heavily than any 0 t h  factof 

be waived in this instance. 




